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ADMINISTRATIVE PANEL DECISION

Case No. DCN-1700775

Complainant:



Marshall Amplification PLC 

Respondent : 

深圳市勇泰企业信息咨询有限公司/潘孝云 (Shenzhen Yongtai Enterprise Information Consulting Co., Ltd/Pan Xiaoyun)
Domain Name:                               
<marshallamp.com.cn>


Registrar:                                        
厦门易名科技股份有限公司 (Xiamen eName Technology Co., Ltd.)



1.
Procedural History

Complainant, Marshall Amplification PLC, is a United Kingdom company whose principal place of business is Denbigh Road, Denbigh Industrial  Estate,  Bletchley, Milton Keynes, MK1 1DQ, United Kingdom.

Complainant is represented in these administrative proceedings by Mr. Dan Smith, Legal Adviser, Safenames Ltd., whose address is Safenames House, Sunrise Parkway, Linford Wood, Milton Keynes, MK14 6LS, United Kingdom.
The Complaint was filed with the Hong Kong International Arbitration Centre (‘Centre’) on 4 October 2017 in relation to the disputed domain name.  On 6 October 2017, the Centre transmitted by email to the Registrar, 厦门易名科技股份有限公司 Xiamen Yi Ming Technology Co., Ltd. (or, also, eName Technology Co., Ltd.)., whose address is Unit 603, Wanghai Road 19, Fujian Province Software Park, Xiamen City, China 361005, a request for verification of the registered particulars of the Disputed Domain Name <marshallamp.com.cn>.

On 9 October 2017, the Registrar replied to the Centre and identified the Respondent, 深圳市勇泰企业信息咨询有限公司 (Shenzhen Yongtai Enterprise Information Consulting Co., Ltd) and the contact person潘孝云(Pan Xiaoyun), whose email address is: admin@yicool.net, as the Registrant of the disputed domain name.

The Amended Complaint was filed with the Centre on 13 October 2017.  The Centre confirmed that the Amended Complaint satisfied the formal requirements of the CNNIC ccTLD Dispute Resolution Policy (‘CNDRP’) issued by the China Internet Network Information Center (‘CNNIC’); the CNNIC ccTLD Dispute Resolution Policy Rules (‘Rules of the CNDRP’); and the HKIAC Supplemental Rules for CNDRP and Rules of CNDRP (‘Supplemental Rules’) issued by the Centre; respectively, each of which became effective on 21 November 2014.

On 18 October 2017, in accordance with Articles 5 and 14 of the Rules of the CNDRP and Article 5(3) of the Supplemental Rules, the Centre formally notified the Respondent of the Complaint.  These proceedings commenced.  In accordance with Article 17 of the Rules of the CNDRP, the due date for the Respondent’s Response was 7 November 2017.

No Response was submitted to the Centre by the Respondent in relation to the disputed domain name, whereupon, the Centre sent a Notice of Default to the parties by email on 8 November 2017.

The Centre appointed Mr. David L. Kreider as the sole panelist in this matter on 14 November 2017.  The Panel finds that it was properly constituted.  The Panel has submitted the Statement of Acceptance and Declaration of Impartiality and Independence, as required by the Centre to ensure compliance with Article 9(2) of the Supplemental Rules.

Language

The Complainants request that English be used as the language of these proceedings.  The Complainants’ argument in support of its application recites:

“The Complainant acknowledges that domain disputes under the CNDRP are traditionally written in Chinese. However, the Complainant submits this request for the language of the proceedings to be in English based on the following factors:

1. The Complainant submits that the Respondent appears to be competent with the English language and this can be seen from the content of <marshallamp.com.cn>, which features English words such as “MARSHALL CODE”, “CABINETS”, “MARSHALL MINOR” and “MARSHALL MAJOR”[];

2. In addition to the content, the Complainant submits that the Respondent’s email address and contact name 潘 孝 云 [] is associated with other domains which feature English      words,      including      but      not      limited      to      <cortguitar.cn> and <guitarsquare.com.cn> []; and

3. The Complainant and their representative are both located in the United Kingdom and have no knowledge of the Chinese language. The Complainant submits that translating this complaint in Mandarin/Chinese will lead to undue delay and substantial expenses which goes against the spirit of the Policy. Further, pursuant to Article 6 of the Policy, the Panel has the power to make a determination that English be the language of the proceedings without prejudice to the liberty of the Centre to communicate with the Parties in both Chinese and English.

The Complainant therefore relies on Article 6 of the CNNIC Policy. The Complainant further submits that similar considerations were applied by Panelists’ in REGO-FIX AG v. 深圳市捷亚机械科技有限公  Case No.DCN-1500624, BASF SE v 金大 Case No. DCN-1600674 and Marshall Amplification PLC 潘 孝 云 (Pan Xiaoyun) Case No. DCN-1700730. Therefore the Complainant asks the Panel to give this case the same consideration.”
The thrust of Complainant’s argument is that Complainant, not being conversant in Chinese, would be inconvenienced were these administrative proceedings required to be conducted in Chinese, whereas a defaulting Respondent could not be heard to allege prejudice to it were Complainants’ application to be granted and English permitted to be used.

The Respondent, 深圳市勇泰企业信息咨询有限公司 (Shenzhen Yongtai Enterprise Information Consulting Co., Ltd), has, in fact, defaulted in these proceedings and, the Panel finds, will suffer no prejudice if English is used as the language of these proceedings.

On balance, and particularly in view of the Respondent’s default and failure to interpose timely a Response after having received the required notice of these proceedings in the Chinese language from the Centre, the Panel decides, as an exception to the general mandate of Article 6 of the CNDRP and Article 8 of the Rules of the CNDRP, that the present proceedings shall be conducted in English, rather than in the Chinese language, as requested by Complainant.  The Panel will not require Complainant to re-submit its Amended Complaint in Chinese.
2.
Factual background

The Complainant is the registered proprietor of trademarks and other intellectual property rights worldwide consisting of or containing “MARSHALL”, “MARSHALL in stylized fonts”, “MARSHALL AMPS”, “MARSHALL HEADPHONES” and “MARSHALL AMPLIFICATION”.

The Complainant registered <marshallamps.com> on the 27th June 1997 and have had web presence since then.  The Complainant’s website has had over 2,000,000 sessions and over 8,000,000 visits in the last 12 months.  They also use their website to provide detailed information about their products and information about stockists globally.  The Complainant has extensively used and promoted its brand “MARSHALL” worldwide in respect of, inter alia, music amplifiers and expanded their product range to cover cabinets, pedals, designing and customized amplifiers, headphones, home speaker systems, portable amplifiers etc.

The Complainant has gained a large customer and fan base due to their product lines.  There is a vast amount of information through blogs, online articles, music forums etc. where the technicalities of the “MARSHALL” amplifiers are discussed. In 2012 the Complainant celebrated their 50 years in the music amplifying industry which was commemorated with a large concert held at London's Wembley Arena, featuring Joe Satriani, Paul Gilbert, Yngwie Malmsteen, Zakk Wylde, Kerry King, Doug Aldrich, Billy Duffy, Phil Campbell, Glenn Hughes, Corey Taylor, Nicko McBrain, Mike Portnoy and Brian Tichy among others.  Furthermore, the Complainant’s products, specifically the 1959 Super Lead has been used by established bands and musicians, including Jimi Hendrix, Joe Perry and Kurt Cobain. The Complainant sells their products in more than 70 countries which can be accessed at www.marshallamps.com/stockists/.
The Complainant has spent a considerable amount of time, money and effort to advertise their products over the years and with the advent of the Internet, their popularity has multiplied and this is evident from their popularity on social media.
The Complainant submits that they have a strong presence in China and trade through their distributor Algam China for amplifiers.
Respondent defaulted and has failed to submit a Response in these administrative proceedings.
3.
Parties’ Contentions 

A. Complainant

The Complainant’s contentions may be summarized as follows:

A. The disputed domain name is identical or confusingly similar to a trademark or service mark in which the Complainant has rights
The Complainant submits that they hold rights in and to the term “MARSHALL” in China since 1984 and has been trading as Marshall Amplification PLC since 1992. The Complainant further submits that they are often referred to as “MARSHALL AMPS”, which is reflected in the registration of their domain name, www.marshallamps.com, registered in 1997.

The Complainant submits that <marshallamp.com.cn> is confusingly similar to the registered MARSHALL trade marks in which the Complainant has rights as it features the word, MARSHALL, together with the word “AMP”, which relates directly to the Complainant’s company name and main product line. The Complainant relies on the comments made by Panelist, Dr. Lewis Luk JP in Marshall Amplification Plc v. Linzhi Mao (Case No. DCN-1600703), where it was held that:

“The Complainant has been using "Marshall Amplification" as its company name and trade name  since  1992.  In  addition,  the  Complainant  has  registered  the  domain  name <marshallamps.com> as its company's website since 1997 for promoting its brand "MARSHALL AMPS" worldwide in respect of, inter alia, music amplifiers… The Panel finds that the Disputed Domain Name to be confusingly similar to the trade mark”.

Based on the above-referenced submissions, the Complainant submits that there is little difference between the terms “AMPS” and “AMP”; both terms are still abbreviations of the word “AMPLIFICATION”, which refers directly to the Complainant’s company name and the main products that they sell, i.e. sound amplifiers. The Complainant submits that the same principle was also applied in Enterprise Holding, Inc. v Internet Media (Case No. DCN-1500665), where the panel held that there was a close relationship between the trade mark "ENTERPRISE" and the disputed domain name <enterprisecar.com.cn>, featuring the generic word “CAR”; the domain name was suggestive of the complainant’s service, i.e. car rental and therefore confusingly similar.

The Complainant submits that the applicable country code top-level suffix in the domain name ".com.cn" should be disregarded under the confusing similarity test (as it is a technical requirement of registration). The HKIAC case, China Resources Snow Brewery Company Ltd v William Coam/Germanium Inc. (Case No. HK-1600857) confirms the above principle and states: “For the purposes of comparing the trademark with the disputed domain name, it has long been held that … top-level domains, such as, ‘.com’ in this case, can be ignored…”.

Based on the above submissions, the Complainant requests that the Panel agree that the domain, <marshallamp.com.cn>, is confusingly similar to the “MARSHALL” trade mark.

B. The Respondent has no rights or legitimate interests in respect of the domain name
The Complainant submits that the Respondent does not have any rights or legitimate interests in <marshallamp.com.cn>.  Under Article 10 of the CNDRP, the Complainant acknowledges that a Respondent may demonstrate a right or legitimate interest in the domain name only if it can be established that:
· Your use of the domain name or a name corresponding to the domain name in connection with a bona fide offering of goods or services;
· You have been commonly known by the domain name, even if you have acquired no trademark or service mark rights;

· You are making a legitimate non-commercial or fair use of the domain name, without intent of or commercial gain to misleadingly divert consumers.

Following the comments made in this section of the dispute, the burden will then shift to the Respondent to put forward evidence that they do have rights or legitimate interests in the <marshallamp.com.cn> domain.

The Complainant submits their earliest “MARSHALL” trade mark protected in China dates back to 1984, which is over three decades older than the registration of the infringing domain name, <marshallamp.com.cn>.  To the best of the Complainant’s knowledge, the Respondent does not hold any trade mark rights in and to the term “MARSHALL” or “MARSHALL AMP”.  In order to rebut any possible legitimate interest held by the Respondent in this matter, the Complainant will now outline objections to each of the above-referenced provisions laid out under Article 10 of the CNDRP:

Your use of the domain name or a name corresponding to the domain name in connection with a bona fide offering of goods or services;

The Complainant submits that <marshallamp.com.cn> is being used to resolve to a “MARSHALL” themed website, which is confusingly similar in appearance and design to that of the Complainant’s website, www.marshallamps.com, including the use of an identical “MARSHALL” brand logo and identical images of the Complainant’s products.  The overall layout of the domain gives the impression that it is licensed, sponsored or somehow associated with the Complainant, which it is not.  It is apparent from the content of this domain name that the Respondent’s primary intention is to obtain profit from selling MARSHALL themed products based on the confusingly similar layout of the domain name.

The Complainant is aware of previous Panelist views on the use of domain names for unauthorised resellers/distributors, which is particularly noted in the established UDRP case of Oki Data Americas, Inc. v. ASD, Inc. D2001-0903, where Panelist, David H. Bernstein, held that four conditions that must be established:

1. Respondent must actually be offering the goods or services at issue;

2. Respondent must use the site to sell only the trademarked goods; otherwise, it could be using the trademark to bait Internet users and then switch them to other goods.

3. The site must accurately disclose the registrant's relationship with the trademark owner; it may not, for example, falsely suggest that it is the trademark owner, or that the website is the official site, if, in fact, it is only one of many sales agents; and

4. The Respondent must not try to corner the market in all domain names, thus depriving the trademark owner of reflecting its own mark in a domain name.

Although the CNDRP is a different policy to that of the UDRP, prior decisions under the CNDRP have accepted common principles held by UDRP Panels as persuasive evidence (see Maxtor Corporation v. Shenyang Shixin Co., Ltd. Case No. DCN-0300001).  On these facts, although the Respondent is only offering “MARSHALL” products, there is nothing on the domain which clearly explains the relationship between the Complainant and the Respondent.  Such use thus fails the Oki Data test, which has also been confirmed in Houghton Mifflin Co. v. The Weathermen, Inc. Case No. D2001-0211, where the Panel held that:

“Respondent used "curiousgeorge.net" to offer "Curious George" merchandise for sale. As noted above, Respondent prominently featured the "Curious George" mark, with its distinctive lettering style and a drawing of Curious George himself, as the title of its site, but did not at any point identify itself as a separate entity from Complainant. Consumers were therefore likely to be confused into thinking that the merchandise offered therein was being offered by Complainant”.  (Emphasis Added).
The Complainant requests that the Panel considers this principle from Oki Data, as the lack of a disclaimer on the Respondent’s website increases the risk of confusion in the eyes of an innocent Internet user in China, who is likely viewing the website and products contained within, with the belief that it is or at the very least, is associated with the Complainant, which it is not.

You have been commonly known by the domain name, even if you have acquired no trademark or service mark rights;

The Complainant submits that to the best of their knowledge, the Respondent has never been known as “MARSHALL” at any point in time, despite their use of the “MARSHALL” trade marks and “MARSHALL” products on <marshallamp.com.cn>.  As stated in the UDRP case of Vestel Elektronik Sanayi ve Ticaret AS v. Kahveci. D2000-1244, Panelist R. Eric Gaum held that: “merely registering the domain name is not sufficient to establish rights or legitimate interests for purposes of paragraph 4(a)(ii) of the Policy”.  These facts lead the Complainant to conclude that the only reason why the Respondent registered <marshallamp.com.cn>, was to take advantage of the well-known “MARSHALL” brand.

The Complainant submits that upon receiving notice of the Respondent’s registration and use of the domain, <marshallamp.com.cn>, a cease and desist letter was sent out to the Respondent on the 30th August 2016. However, no response was ever received.  The fact that the Respondent was given a chance to defend their case and chose not to is an initial indication that the domain name was not registered legitimately, which has been applied in previous disputes, such as Compagnie Generale Des Etablissements Michelin v. Vaclav Novotny. Case No. D2009-1022 where the Panelist, Clive Duncan Thorne, stated that: “If the Respondent had such an interest it seems probable that he would have responded to the cease and desist letter…”.  The Complainant submits that this same principle should be applied by the Panel in this dispute.

You are making a legitimate non-commercial or fair use of the domain name, without intent of or commercial gain to misleadingly divert consumers.
The Complainant submits that nothing from the content of <marshallamp.com.cn> suggests that the Respondent is making a legitimate non-commercial or fair use of the domain name.  As mentioned above, the domain resolves to a confusingly similar version of the Complainant’s official website, www.marshallamps.com, with the likely intent to confuse customers and obtain profits from the sale of MARSHALL products.  As such, the Respondent cannot come within this exception of the Policy.

In light of the comments submitted by the Complainant, the Respondent does not satisfy any of the above-mentioned grounds under Article 10 and has made a prima facie case that the Respondent has no rights or legitimate interests in the domain <marshallamp.com.cn>.

C. The disputed domain name is registered or used in bad faith
The Complainant reiterates that their trade marks for the term “MARSHALL” were registered many years before the Respondent registered <marshallamp.com.cn>.  Furthermore, the Complainant’s well-known “Marshall Amps” have received widespread recognition in the music industry for many years, supported by their exposure in articles and their endorsement by celebrity musicians.  The fame of the “Marshall Amps” products has transcended into the Chinese market, supported by the product sales from their distributor, Algam China and shown by their promotional materials in China.  The Complainant further submits that any individual who has access to the Internet can search for “MARSHALL AMP (/S)” and would see the Complainant’s brand and amp products as the first hit. Therefore, it is evident that the MARSHALL brand was well-known at the time the Respondent registered their domain name, <marshallamp.com.cn>, which is why the Respondent chose to register it, in order to intercept customers intended for the Complainant in China.

The Complainant submits that the addition of the word “AMP” to the MARSHALL trade mark is an initial indication of bad faith intent, as it makes direct association with the Complainant and their products.  Panels have consistently held that denial of knowledge is less plausible when a Respondent adds another term to the domain name, which enables it to link back to the Complainant.  Therefore, it is difficult to conclude any plausible reason for the registration of <marshallamp.com.cn>, other than to advantage of the Complainant and their well-known brand.

The Complainant further submits that the Respondent’s failure to respond to their cease and desist letter amounts to an “admission-of-silence”, as has been applied in several disputes, such as The Great Eastern Life Assurance Company Limited v. Unasi Inc. Case No. D2005- 1218 where Natasha Lisman held that:

“By operation of a common sense evidentiary principle, the Panel finds that the Respondent’s failure to counter the allegations of the cease and desist letter amounts to adoptive admission of the allegations … Under these circumstances, it is only fair to … draw a negative inference from its failure affirmatively to contest the Complainant’s allegations”.  (Emphasis Added).
The Complainant further submits an argument under Article 9(c) of the CNDRP, that the Respondent has registered <marshallamp.com.cn> for the purpose of disrupting the Complainant's normal business and creating confusion with the Complainant’s name or mark so as to mislead the public.  The Complainant submits that the Respondent is causing customer confusion based on the following factors:

1. The content on <marshallamp.com.cn> features a logo which is identical to that of the Complainant’s stylised MARSHALL logo and uses official images of the Complainant’s MARSHALL products; and

2. There is no clear disclaimer which explains the relationship between the Complainant and the Respondent.

Based on the arguments submitted above and the lack of response from the Respondent to the Complainant’s cease and desist notification, there is no other explanation for the Respondent’s registration of <marshallamp.com.cn>, other than to take advantage of the well-known MARSHALL brand, which has been seen in a similar dispute involving both the

Complainant and the Respondent’s primary contact for the domain name, Pan Xaioyun (潘孝云):

“…the disputed domain name was registered by the Respondent for the purpose of "creating confusion between the Complainant and the Respondent so as to mislead the public", and therefore was registered in bad faith.” (Panelist Loke-Khoon Tan in Marshall Amplification Plc v. 潘孝云 [Pan Xiaoyun](CNDRP Case No. DCN-1700730)).
Based on the above submissions, the Complainant requests the Panel to make a finding against the Respondent that the domain, <marshallamp.com.cn> has been registered and used in bad faith, which satisfies all grounds under Article 8 of the CNDRP.
B. Respondent

The Respondent’s contentions may be summarized as follows:

Respondent defaulted and has failed to submit a Response in these administrative proceedings.
4.
Findings

Complainant has been using “Marshall Amplification” as its company name and trade name since 1992.  In addition, Complainant registered and has used the domain name <marshallamps.com” for its official company website since 1997 to promote its brand “MARSHALL AMPS” worldwide in respect of, inter alia, music amplifiers.  Complainant obtained registered rights to its “MARSHALL” trademark in China on 13 October 2005 under the Madrid Agreement or Protocol, or both, and to its “MARSHALL AMPLIFICATION” mark on 14 January 2012 by registration in China, and thus enjoys “civil rights and [an] interest” in the marks under PRC law.
Article 8 of CNDRP provides that a complaint against a registered domain name shall be supported if the following conditions are fulfilled:
i. The disputed domain name is identical with or confusingly similar to the Complainant's name or mark in which the Complainant has civil rights or interests;

ii. The disputed domain name holder has no right or legitimate interest in respect of the domain name or major part of the domain name;

iii. The disputed domain name holder has registered or has been using the domain name in bad faith.  

Article 7 of CNDRP states that the complainant and the respondent shall bear the burden of proof for their own claims. With reference to the complaint and the attached documents,

the Panel of this case considers that:-
Identical or Confusing Similarity

Complainant’s company name and trade name is “MARSHALL AMPLIFICATION”.  The Complainant is the registered proprietor of trademarks and other intellectual property rights worldwide consisting of or containing “MARSHALL”, “MARSHALL in stylized fonts”, “MARSHALL AMPS”, “MARSHALL HEADPHONES” and “MARSHALL AMPLIFICATION”.  Complainant’s business, moreover, is the manufacturing and marketing of world-renowned musical amplifiers, or “amps”.  Significantly, Complainant obtained registered rights to its “MARSHALL” trademark in China on 13 October 2005 under the Madrid Agreement or Protocol, or both, and to its “MARSHALL AMPLIFICATION” mark on 14 January 2012 by registration in China, and thus enjoys “civil rights and [an] interest” in the marks under PRC law.  See, eStara, Inc. v. 贵州七冶网络工程有限公司, Case No. DCN-0600088.
This case is virtually indistinguishable from that of Marshall Amplification Plc v. Linzhi Mao, Case No. DCN-1600703, where the panel held the domain name <marshallamps.com.cn> to be confusingly similar to Complainant’s “MARSHALL AMPLIFICATION” trademark.  That the present disputed domain name omits the “s”, employing the singular “amp” rather than the plural “amps” at issue in Case No. DCN-1600703, renders the present disputed domain name no less “confusingly similar” to Complainant’s registered marks and does not require a different result.
Complainant has satisfied the first element of Article 8 of the Policy.
Rights or Legitimate Interests of the Respondent

Complainant has established that Respondent has no connection with the Complainant, nor right or legitimate interest in or to Complainant’s registered marks.  Having made a prima facie showing as to this element of the Policy, the burden then shifted to Respondent to produce evidence to rebut Complainant’s case.  Respondent, however, defaulted and has failed to submit a Response in these administrative proceedings or proffer evidence.
Complainant has satisfied the second element of Article 8 of the Policy.  
Bad Faith

Respondent’s website, to which the disputed domain name resolves, is indistinguishable in appearance and design to that of the Complainant’s official company website found at URL: <marshallamps.com>.  Respondent’s website employs an identical “MARSHALL” brand logo and identical images of the Complainant’s products.  The overall layout of the website creates the misimpression that it is licensed, sponsored or is otherwise approved by or associated with Complainant.  It is apparent from the contents and appearance of Respondent’s website, and this Panel finds and decides, that Respondent registered or is using the disputed domain name, or both, for the purpose of damaging Complainant’s reputation; disrupting Complainant’s normal business; or creating confusion with Complainant’s name or mark, so as to mislead the public.
Complainant has satisfied the third element of Article 8 of the Policy.
5.
Decision
The Panel orders that the disputed domain name <marshallamp.com.cn> be transferred to the Complainant.

Panelist:  David L. Kreider （柯瑞德）
Date:  23 November 2017
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